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absence of contradictory authority, CBJ 01.50 describes appellate procedures. 8 In particular, CBJ 

Ol.50.020(b) precludes appeals of non-final decisions: 

An appeal shall be filed only from a final agency decision. Decisions which 
are not appealable include, but are not limited to, decisions to recommend, 
advise or request an action, even if the recommendation, advice or request is 
procedurally required as a prerequisite to some other decision, which latter 
decision is dispositive of the matter. 

Because only the Board of Adjustment has authority to make final decisions on use not listed 

applications, Decision #2 is only a recommendation and statement of how the Director intends to 

advocate at a use not listed hearing. 

This is an unusual case because Tall Timbers filed an appeal before the Haven House had 

its use not listed hearing and before the Board of Adjustment/Commission determines whether 

Haven House is authorized to operate as intended. Therefore, Tall Timbers has jumped the gun, 

and the Commission should dismiss this appeal and proceed with the use not listed hearing. 

B. Tall Timbers jumped the gun by filing an appeal before Tall Timbers legally existed 
or could file an appeal. 

The Commission should also dismiss Tall Timber's appeal because Tall Timbers, as an 

entity, could not and cannot file an appeal. Specifically, Tall Timbers did not have the legal 

capacity to file this appeal. Additionally, Tall Timbers did not derive standing by registering as a 

neighborhood association. Tall Timbers should not be rewarded by being allowed to proceed with 

this appeal. 

First, Tall Timbers cannot file an appeal because it does not have the legal capacity to file 

an appeal. An association of people must have corporate status or possess the right to sue in order 

8 E.g., CBJ 49.20.120 states that CBJ 01.50 applies to appeals from the Commission except as provided in Title 
49. 
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to have standing.9 In the leading Alaska Supreme Court decision, the Court considered whether an 

"association of individuals who are residents of the City of Seward, and who oppose [a street 

vacation]" had standing.Io The Court held the association, "Washington's Army" did not have 

standing because it was not a corporation or possessed the right to be sued: 

An entity must have corporate status or possess the right to sue in order to 
have standing. The ability to sue or be sued has traditionally centered on the 
ability of a party to be accountable for the process and results of legal 
proceedings. Washington's Army, as an entity, lacks standing because it 
does not have a person or a legal entity that may be held responsible for the 
process and results of the legal proceeding and thus does not have the ability 
to sue or be sued. 

Here, Tall Timbers has not produced any evidence that it is a corporation. I I Additionally, 

Tall Timbers has not produced any evidence that it has the ability to sue or be sued, especially as of 

the date the appeal was filed. I2 

Further, even ifTall Timbers perfects standing during the pendency of this appeal, the 

Commission should still dismiss this appeal and proceed with the use not listed hearing because 

Tall Timbers would not be prejudiced by participating in the use not listed process. 13 Also, the 

9 Washington's Army v. City of Seward, 181 P.3d 1102, 1105 (Alaska 2008). Interestingly, Tall Timbers neglected 
to confront this case despite it being specifically cited to in the May 1, 2014, Staff Report. 

10 Id. at 1104. 

11 The only evidence that indicates that Tall Timber might become a corporation is Article 15 of its bylaws, which 
were adopted after it filed this appeal. Tall Timbers Opening Brief Ex. 5 page 5 of 5: "Upon a majority vote of the 
members present at a membership meeting, the Association may elect to become a nonprofit corporation." Tall 
Timbers has not provided any evidence that it is actually recognized by the State as a corporation. 

12 Tall Timbers cites to Civil Rule 5(c)(6) for authority that an unincorporated association can be sued, Tall 
Timbers Opening Brief at 6 of9. Civil Rule 5(c)(6) does not exist. Additionally, Civil Rule 5(c) does not support Tall 
Timber's assertion. That rule provides a means for a court to simplify the service of pleadings when a large number of 
defendants are involved. There is nothing to suggest that an unincorporated association can be sued or has the capacity 
to sue. 

13 Tall Timbers would not suffer a procedural due process harm because until the Haven House is authorized to 
operate as intended, Tall Timbers-assuming arguendo that it has capacity and a personal interest-it cannot show any 
deprivation of an interest or prejudice. E.g., D.M. v. State of Alaska, 995 P.2d 205, 212-14 (Alaska 2000) (describing 
CDD Opposition Brief In Re Tall Timbers Neighborhood Association 
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Commission should dismiss the Tall Timbers appeal because Tall Timbers did not and has not 

provided evidence that it has the legal capacity to file an appeal. Thus, Tall Timbers jumped the 

gun by filing an appeal before it had standing, and the Commission should not reward Tall Timbers 

by hearing this appeal. 

Second, Tall Timbers did not acquire standing by registering as a neighborhood association. 

Exactly a month after Haven House submitted its application for the change of use permit, Tall 

Timbers submitted a neighborhood association registration form. 14 The purpose of neighborhood 

associations is for the CBJ to efficiently disseminate and received information, which facilitate 

citizen participation.15 However, despite Tall Timber's assertions, the submission of a 

neighborhood association registration does not create any rights for the association to file an 

appeal. 16 CBJ 11.35 governs neighborhood associations and specifically states that no rights are 

created by registering, 17 and registration does not grant any special rights to petition. 18 Thus, Tall 

Timbers does not have standing as a result of registering as a neighborhood association. 

that due process is not violated when a person is given the opportunity to be heard). The use not listed process provides 
Tall Timbers the opportunity to be heard. 

14 When Tall Timbers submitted its neighborhood association registration form on January 23, 2014, it 
intentionally attempted to avoid the Alaska Public Records Act when it stated in the special notes section "Please keep 
membership records private." Tall Timber's Opening Brief, Ex. 3 at 2 of 5. As described by Deputy Clerk Beth 
McEwen on the following page, the registration form and the attachments are considered public documents and would 
be provided to the public upon request. Id, Ex. 3 at 3 of5. 

15 CBJ 11.35.010. 

16 "Tall Timbers is a proper party because it is the neighborhood association publicly registered with the City and 
Borough of Juneau ... " Tall Timbers Opening Brief at 6 of9. 

17 CBJ 11.35.060 "No rights created. Nothing contained in this chapter creates a substantive or procedural right in 
any person. The failure of the City and Borough, any neighborhood association or any other person to give or receive 
notice or to invite or make comment under this chapter does not affect the validity of an action by a neighborhood 
association or the City and Borough." 

18 CBJ 11.35.050 "Right to petition. Nothing in this chapter is intended to deny or limit the right of individuals or 
groups, whether or not a member of a neighborhood association, to petition the assembly or otherwise participate in 
City and Borough government through methods or procedures not involving a neighborhood association." 
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Therefore, because Tall Timbers does not have the capacity to file an appeal and does not 

derive any standing by registering as a neighborhood association, the Commission can dismiss the 

Tall Timbers' appeal. Tall Timbers jumped the gun by appealing before it had the capacity to file 

an appeal. 

c. Tall Timbers jumped the gun by filing an appeal because Tall Timbers is not an 
aggrieved person. 

By including the term "aggrieved person" in CBJ 49 .20.110, canons of ordinance 

construction require adjudicative bodies to give meaning to the term. City & Borough of Juneau v. 

Thibodeau, 595 P.2d 626, 634 (Alaska 1979) (stating that "a court should not presume that a 

legislative body has used superfluous words"). 

The CBJ, like the State, restricts standing in land use cases to an "aggrieved person." The 

aggrieved person standing requirement is more restrictive than the traditional standing doctrine in 

Alaska. The aggrieved party standing doctrine is designed to prevent undue delay of final 

dispositions and to reduce litigation originating from land use decisions. 19 Tall Timbers jumped the 

gun because it, nor any property owners in the Tall Timber subdivision, could be an "aggrieved 

person" right now. Haven House has not even had the public hearing to determine whether it is 

allowed to operate as intended. 

CBJ 49.20.1 lO(a) restricts appeals from the Director to the Commission only from CDD or 

an "aggrieved person."20 The purpose of CBJ 49.20.1 lO(a) is to describe the procedural 

requirements of how to file an appeal of a land use decision and specifically states "The department 

19 Earth Movers of Fairbanks, Inc. v. Fairbanks N. Star Borough, 865 P.2d 741, 743 n. 6 (Alaska 1993). 

2° CBJ 49.80.120 defines a person at "Person means an individual, partnership, firm, company corporation." That 
definition does not provide than an unincorporated neighborhood association is a person. E.g., Izaak Walton League of 
Am. v. Monroe Cnty., 448 So. 2d 1170, 1174 (Fla. Dist. Ct. App. 1984) (concluding that a representative association 
was not an aggrieved person and did not have standing to challenge a zoning decision). 
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and any aggrieved person, including the developer, may appear at that meeting and explain to the 

commission why it should hear the appeal." The term "aggrieved person" is not defined in Title 49. 

However, the term has been used extensively since 1926 and is defined in Alaska land use law, 

which restricts standing to a person personally aggrieved in a manner different than the community 

as a whole. 

The legislative history of CBJ 49.20.110 demonstrates that the Assembly, like the 

Legislature, removed the more liberal taxpayer standing option in land use appeals.21 Taxpayer 

standing is a doctrine that allows a member of the community, who has no particular personalized 

injury, to appeal a governmental action.22 In contrast, aggrieved party standing requires a particular 

personalized injury to appeal a governmental action.23 CBJ, like the State, follows the majority 

position that only aggrieved persons-not merely taxpayers-have standing to appeal a land use 

decision.24 

CBJ 49.20.1 lO(a) resulted from a massive re-write of the CBJ land use code, which limited 

appeals to aggrieved persons. In 1987, the Assembly repealed and reenacted the CBJ land use code. 

21 Mr. Spitzfaden has made a number of public records act requests since May 28, 2014. The public records act, 
AS 40.25.122, requires a party to litigation to comply with the administrative procedures to obtain records regarding 
litigation. Mr. Spitzfaden may be required to invoke the jurisdiction of the Commission to issue a subpoena duces 
tecum, ifhe or any of his clients attempt to obtain records subject to this or other litigation. CBJ Ol.50.080(a). 

22 E.g., Griswoldv. City of Homer, 252 P.3d 1020 (Alaska 2011) (describing that the Legislature eliminated 
taxpayer standing in land use cases when it limited appeals to only aggrieved persons); Hoblit v. Comm'r of Natural 
Res., 678 P.2d 1337, 1341 (Alaska 1984) (describing that the plaintiff had "not demonstrated a sufficient 'personal 
stake' in the outcome of this controversy to give him standing."). Tall Timbers concedes that "there must be adversity 
to have standing." Tall Timbers Opening Brief at 4 of9. 

23 Griswold v. City of Homer, 252 P.3d 1020 (Alaska 2011 ); some jurisdictions have concluded that people that 
live five blocks away do not meet the aggrieved party standing requirement. Crowder v. Zoning Bel. of Adjustment, 406 
So. 2d 917, 919 (Ala. Civ. App. 1981) writ denied sub nom. Ex parte Crowder, 406 So. 2d 919 (Ala. 1981). 

24 4 Am. Law Zoning§ 42:7 (5th ed.): 

"It is well established that not every resident of the municipality is a person aggrieved by a decision of the board of 
adjustment. It is not enough that a person be a property owner in the municipality, or, absent a specific statute, a 
taxpayer with a general interest in efficient planning and zoning administration. To be a person aggrieved by 
administrative conduct, it is necessary to have a more specific interest in the decision of which review is sought." 
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25 One of the changes resulted in who could file land use appeals. The pre-1987 version of Title 49, 

like the current version, appears to have followed the 1926 Model Standard State Zoning Enabling 

Act ("1926 Model Act"), except the current version of CBJ 49.20.110 eliminated the taxpayer 

standing option and restricted appeals to aggrieved persons. 26 

The 1926 Model Act suggested that governments establish a board of adjustment to hear 

appeals from the planning department and established appeal procedures from the board of 

adjustment.27 "Appeals to the board of adjustment may be taken by any person aggrieved or by 

any officer, department, board, or bureau of the municipality affected by any decision of the 

administrative officer."28 The 1926 Model Act then provided 

Any person or persons, jointly or severally, aggrieved by any decision of 
the board of adjustment, or any taxpayer, or any officer, department, board, 
or bureau of the municipality, may present to a court of record a petition, 
duly verified, setting forth that such decision is illegal, in whole or in part, 
specifying the grounds of the illegality.29 

Although appeals from the board of adjustment includes the word "taxpayer," jurisdictions-like 

Alaska-have concluded that appellate procedures without the term limit appeals only to aggrieved 

parties.30 Regardless, 1926 Model Act provided (1) that a person had to be aggrieved to appeal a 

planning department decision and (2) that jurisdictions should provide for appeals from the board 

of adjustment. 

25 Ord. 89-49 § 2 Repeal and Reenacted CBJ Title 49. 

26 United States Department of Commerce, A Standard State Zoning Enabling Act (1926), available at 
https://www .planning.org/growingsmart/ enablingacts.htm. 

27 1926 Model Act at 10-11. 

28 Id. at 10. 

29 Id. at 11. 

30 4 Am. Law Zoning§ 42:7 (5th ed.); e.g., AS 29.40.050-060; Griswoldv. City of Homer, 252 P.3d 1020 (Alaska 
2011); Earth Movers of Fairbanks, Inc. v. Fairbanks NStar Borough, 865 P.2d 741, 743 (Alaska 1993). 
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The CBJ, like the State, eliminated the taxpayer standing option and followed the two-step 

appellate procedure for land use appeals. Prior to 1987, CBJ Title 49 used language similar to the 

1926 Model Act for appeals. For example, 

An appeal from an action, decision, ruling, judgment or order of the board of 
adjustment may be taken by any persons, jointly or severally aggrieved, 
or any taxpayer or any officer, department, board or bureau within the 
city and borou~ to the city and borough assembly as provided by Charter 
and ordinance. 1 

The same type of appeal language was sprinkled throughout Title 49, which was modeled after the 

two-step process suggested in the 1926 Model Act.32 Importantly, when Title 49 was amended in 

1987, the Assembly removed the term ''tax.payer" and retained the term "aggrieved person" for 

appeals of the Director.33 Importantly, the changes in 1987 to Title 49 reflect the Assembly's intent 

to remove taxpayer standing and to limit land use appeals to aggrieved persons, which is what the 

Legislature did two years earlier. 34 

Despite the concept of standing being interpreted broadly in Alaska, the Legislature limited 

standing in land use appeals only to aggrieved persons for non-home rule municipalities. "In 

general, standing in zoning cases has been more restrictive than general standing principles, 

primarily in order to prevent excessive litigation and undue delay of final dispositions. "35 When the 

Legislature enacted AS 29.40.050-060, it limited standing in land use appeals to aggrieved 

31 CBJ 49.25.806 (1974); Ord. No. 74-05 (creating the Board of Adjustment and providing for appeals of Board of 
Adjustment decisions). 

32 Appeals from the Board of Adjustment were provided for "A municipal employee, a person aggrieved by the 
decision of the board of adjustment or any taxpayer, may appeal a board of adjustment decision, including a variance 
decision, to the assembly as provided in CBJ 01.50." CBJ 49.26.100 (1981); Ord. No. 81.19 (providing for 
comprehensive land use regulations regarding flood hazards). 

33 CBJ 49.20.110 (appeals from the Director); CBJ 49.20.120 (appeals to the Assembly). 

34 The Legislature removed taxpayer standing when it enacted AS 29.40.050-060 in 1985. Griswoldv. City of 
Homer, 252 P.3d 1020, 1029 (Alaska 2011). 

35 Earth Movers of Fairbanks, Inc. v. Fairbanks N. Star Borough, 865 P.2d 741, 743 n. 6 (Alaska 1993). 
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persons.36 The Alaska Supreme Court has even concluded that the aggrieved party phrase also 

eliminates taxpayer-citizen standing in land use appeals.37 For example, a business competitor 

who's only alleged injury was potential increased business competition does not have standing to 

challenge a land use determination. 38 Thus, to appeal a land use determination in Alaska, a person 

must show a personalized legal interest, as distinguished from the general interest of the 

community, that has been specifically and injuriously affected by the land use decision. 

To allow a non-aggrieved person to appeal of a Director's decision would violate the 

canons of ordinance construction and contradict the context of CBJ 49.20.110. CBJ 49.20.1 lO(a) 

clearly restricts standing in the initial appearance before the Commission to CDD and to any 

"aggrieved person."39 Because CBJ 49.20.l lO(a) specifically uses the term "aggrieved person,'' 

canons of ordinance construction require adjudicative bodies to give meaning to the term.40 If only 

an aggrieved person can initially appear to explain why an appeal should be heard, then only 

aggrieved person can file an appeal to be given the opportunity to appear.41 The Alaska Supreme 

36 Those statutes explicitly apply to non-home rule municipalities, AS 29.10.200, and provide guidance to home 
rule municipalities. Although the extent of the aggrieved party requirement has not been extensively defined, some 
courts have provided guidance. Griswold, at 1031-1032 (personalized damage to the use or enjoyment of a landowner's 
property would give the landowner standing); Earth Movers, at 744 (stating that neighbors directly affected by the 
change of use would likely have standing); State v. Weidner, 684 P.2d 103, 110 (Alaska 1984) ("Where the question 
concerns subdivision planning approval or zoning change, various courts have held that property owners adjacent to 
the land have the necessary interest required for standing."); Crowder v. Zoning Bd of Adjustment, 406 So. 2d 917, 919 
(Ala. Civ. App. 1981) writ denied sub nom. Ex parte Crowder, 406 So. 2d 919 (Ala. 1981) (concluding a person five 
blocks away was not aggrieved by a land use decision). 

37 Griswoldv. City of Homer, 252 P.3d 1020, 1029 (Alaska 2011). 

38 Earth Movers of Fairbanks, Inc. v. Fairbanks N. Star Borough, 865 P.2d 741 (Alaska 1993). 

39 This is not a case about whether CDD can appear or appeal. 

4° City & Borough of Juneau v. Thibodeau, 595 P.2d 626, 634 (Alaska 1979) (stating that "a court should not 
presume that a legislative body has used superfluous words"). 

41 CBJ 49.20.11 O; e.g., Chabau v. Dade Cnty., 385 So. 2d 129, 130 (Fla. Dist. Ct. App. 1980) (concluding that an 
association of property owners lacked standing because it could not sue in state court then logically it could not appeal 
an administrative zoning decision). 
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Court has concluded that in the context of when a party may appeal a land use decision, even the 

phrase "adversely affected' as used in a land use ordinance means the same as the word 

"aggrieved" used in AS 29.40.050-060.42 In CBJ 49.20.l lO(a), the term "aggrieved person" means 

just that: only an aggrieved person can appeal a Director's decision.43 

Here, Tall Timbers never appeared to explain why the Commission should hear this appeal. 

Mr. Dan Hubert appeared in his personal capacity, but he explicitly stated that he was not 

appearing on behalf of Tall Timbers. Tall Timbers has misstated the procedural history.44 Thus, 

because Tall Timbers never appeared, the aggrieved person requirement cannot have been waived 

and is not moot.45 

More importantly, neither Tall Timbers nor its purported 28 individual members46 can show 

they are aggrieved persons. Haven House does not have a permit authorizing it to use the house on 

Malissa Drive as intended. Further, Haven House has not even had the hearing in which the Board 

of Adjustment/Commission would hear public concerns and conduct its detailed inquiry to whether 

Haven Houses' intended use is an unlisted use. Without a permit authorizing Haven House to 

42 Earth Movers of Fairbanks, Inc. v. Fairbanks N. Star Borough, 865 P.2d 741, 743 (Alaska 1993). 

43 This is not the first time the aggrieved person standard has been used to explain who can appeal a land use 
determination. E.g., November 22, 2005, Lands Committee Agenda at 19of120 (pdfversion) ("The applicant, or any 
aggrieved person, may appeal the CBJ's consistency determination to the CBJ Planning Commission or Assembly, in 
accordance with the procedures established for the appeal of the underlying zoning permit or approval in CBJ Title 
49."); April 20, 1987, Assembly Minutes at 6 of 45 (pdfversion)(stating that "Any aggrieved party has 20 days to 
appeal [the issuance ofa conditional use permit to the Assembly]."); August 18, 1976 Special Assembly Meeting at 2 
and 10 of 10 (pdf version)( summarizing that an applicant challenged whether an appellant was an aggrieved party and 
stating that the appeal was not granted). 

44 "Tall Timbers appeared and explained at the scheduled meeting of the Commission at which the two appeals 
were being considered, why its appeal should be heard." Tall Timbers Opening Brief at 2 of 9. 

45 "The Commission has already allowed Tall Timbers to appear and explain why the appeal should be heard, so 
whether Tall Timbers is an aggrieved person is moot. Once the Commission, at its May 13 meeting, allowed Tall 
Timbers to explain why the appeal should be heard, the issue before the Commission became whether the issues were 
more than minor or routine." Tall Timbers Opening Brief at 3 of9. 

46 Tall Timbers Opening Brief at 8 of9. 
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operate, especially even before the Board of Adjustment conducts the use not listed hearing, neither 

Tall Timbers nor its purported 28 members can be aggrieved. 

D. Tall Timbers jumped the gun by filing an appeal when Decision #2 did not create 
sufficient adversity to even satisfy the more liberal taxpayer standing doctrine. 

Even if the CBJ used the more liberal standing doctrine for land use appeals, Tall Timbers 

cannot satisfy that standard for the same reasons as stated above, namely: Tall Timbers cannot 

appeal unless the Board of Adjustment/Commission determines Haven House's intended use is a 

use not listed and then authorizes Haven House to operate as intended. 

Under even the liberal standing rule, which is the taxpayer standing doctrine, a party only 

has standing when the person "has a sufficient personal stake in the outcome of the controversy to 

ensure the requisite adversity."47 Here, the use not listed hearing has not occurred and Haven 

House is not authorized to operate as intended. There is no adversity until those two perquisites 

occur. Importantly, ifthe Board of Adjustment/Commission determines Haven House is not 

allowed to operate as intended, then Tall Timbers has not suffered any adversity to even satisfy the 

more lenient standing doctrine. Thus, Tall Timbers jumped the gun and this appeal should be 

dismissed. 

Therefore, Tall Timbers has jumped the gun and needs to wait for the Board of Adjustment 

to conduct and render a decision from the use not listed hearing before Tall Timbers can claim it 

satisfies either the liberal or "aggrieved person" standing doctrines. 

47 Hoblit v. Comm'r of Natural Res., 678 P.2d 1337, 1341 (Alaska 1984) (describing that the plaintiff had "not 
demonstrated a sufficient 'personal stake' in the outcome of this controversy to give him standing."). 

Tall Timbers concedes that "there must be adversity to have standing." Tall Timbers Opening Brief at 4 of9. 
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III. CONCLUSION 

Tall Timbers jumped the gun and the Commission should dismiss this appeal. The proper 

forum for adjudicating whether Haven House is a use not listed is the use not listed process as 

described by the Director in Decision #2. Because the Director does not have authority to make the 

final decision whether a use is listed or not, Tall Timbers cannot appeal Decision #2. Tall Timbers, 

or more appropriately the potentially aggrieved people to Haven House's intended use of Malissa 

Drive, can make all of the substantive arguments identified in its notice of appeal as to why Haven 

House is not an unlisted use at the use not listed hearing. Thus, neither Tall Timber nor the 

potentially aggrieved persons will be prejudiced by the Commission dismissing this appeal and 

proceeding with the use not listed hearing. Tall Timbers jumped the gun and this appeal should be 

dismissed. 

Dated this 5o day of -:Jlit J() e_ 
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fett~R?L-~ 
Robert H. Palmer, III 
ABA No.: 1405032 
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Certificate of Service 
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I hereby certify that on June~--' 2014, a true and 
correct copy of the foregoing document was filed 
electronically via electronic mail to: 

Brenwynne Jenkins Brenwynne Jenkins@ci.juneau.ak.us 

Copies served via electronic email to: 

Attorney for Haven House: Mary Alice McKeen ottokeen@gmail.com 

Attorney for Tall Timbers: Robert Spitzfaden spitz@gci.net 

Attorney for Planning Commission: Jane Sebens Jane Sebens@ci.juneau.ak.us 
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