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In re 

TALL TIMBERS NEIGHBORHOOD 
ASSOCIATION NOTICE OF APPEAL 

Re: CDD Directors Decision in 
BLD20130767 

CDD Opposition Brief 

Tall Timbers Neighborhood Association Did Not and Does Not Have the Right to 

Appeal the March 18, 2014, Director's Decision. 

Tall Timbers Neighborhood Association ("Tall Timbers") jumped the gun. Tall Timbers 

jumped the gun by filing an appeal before Tall Timbers had the legal capacity to appeal. Tall 

Timbers jumped the gun by filing an appeal before the use not listed hearing. Tall Timbers jumped 

the gun by filing an appeal before the Board of Adjustments issued a final decision. Because Tall 

Timbers jumped the gun, the Planning Commission ("Commission") should dismiss the Tall 

Timber's appeal and conduct the use not listed hearing. The use not listed hearing resolves the need 

for this appeal because it provides for a full public hearing where people for and against Haven 

House can express their concerns without the restrictions imposed by law in an appeal. Ultimately, 

Tall Timbers jumped the gun by filing a premature appeal. 
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I. FACTUAL SUMMARY 

Haven House is a not for profit organization that wants to use an existing house on Malissa 

Drive in a D-5 zone for transitional housing for women coming out of prison.1 Tall Timbers does 

not want Haven House to operate in Tall Timbers' subdivision.2 

On December 23, 2013, Haven House applied for a change of use permit from a single 

family to a transitional group home. A permit was not issued, but the application was assigned the 

following number, BLD 2013-0767. 

On January 24, 2014, the Director issued a decision ("Decision #1 ").Decision #1 stated 

that in a D-5 zone, group homes are allowed outright but halfway houses are not generally 

permitted. Decision #1 concluded that "because operating a halfway house is not a permitted use in 

this zoning district; Haven House cannot operate as described in the business plan in this location." 

On February 11, 2014, Haven House appealed Decision #1. It was assigned the following 

case number APL 2014-0001. 

On March 10, 2014, Haven House presented supplemental information and legal argument 

to clarify and explain the proposed use. 

On March 18, 2014, the Director issued a second decision ("Decision #2"). Decision #2 

concluded, after receiving the supplemental information and upon legal guidance, the Title 49 

provisions regarding halfway houses and group homes are likely unenforceable as applied to 

Haven House. The Director concluded the proposed use was not a single family residence. The 

Director also concluded that the proposed use is a "use not listed," and it is or is most similar to a 

1 Haven House Supplemental information to the building permit application (Dec. 23, 2013, and March 10, 2014). 

2 Tall Timbers Notice of Appeal (April I, 2014). 
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boardinghouse and rooming house. A boardinghouse and rooming house is allowed in a D-5 zone 

pursuant to a conditional use permit. The Director recommended that Haven House file 

applications for a "use not listed" and conditional use permit. 

On April 1, 2014, Tall Timbers filed an appeal of Decision #2. Tall Timbers requests the 

Commission adopt Decision #1 and conclude Haven House cannot operate in the D-5 zone. 

On April 4, 2014, Haven House withdrew its appeal of Decision #1 and filed an appeal of 

Decision #2. Haven House requested the appeals be continued until after the use not 

listed/conditional use permit hearing. Haven House also challenges whether Tall Timbers has a 

right to appeal Decision #2. Implicitly, Haven House requests the Board of Adjustments find that 

the proposed use is a listed use, namely a single family home or group home. 

On April 19, 2014, Tall Timbers requested to be an Intervenor in the Haven House Appeal. 

Staff and Haven House have had two pre-application conferences, April 1 and April 28, 

regarding the submittals for the unlisted use and, if applicable, the conditional use permit. Haven 

House requested the unlisted use hearing and the conditional use permit hearing occur at the same 

time. 

On May 2, 2014, Haven House filed a use not listed application. 

On May 13, 2014, the appeals filed by Haven House and Tall Timbers were introduced at 

the regular Commission meeting. Tall Timbers did not appear; only Mr. Dan Hubert appeared in 

his personal capacity. 3 

On May 27, 2014, Community Development Department ("CDD") staff conducted a 

neighborhood meeting to describe the use not listed process. 

3 E.g., May 13, 2014, Planning Commission minutes at 17 of29. 
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On May 28, 2014, the Presiding Officer held a prehearing conference. The following day, 

the Presiding Officer issued a stay for the Haven House appeal and requested briefing on whether 

Tall Timbers has a right to appeal Decision #2. 

Since May 28, 2014, Mr. Spitzfaden has filed a plethora of motions to intervene and entries 

of appearance, even on the Haven House appeal, which was stayed. 4 

In summary, Decision #1 was rescinded and Haven House's first appeal was withdrawn. 

Haven House's second appeal has been stayed. The Commission requested briefing whether Tall 

Timbers has a right to appeal Decision #2. 

II. DISCUSSION 

This brief demonstrates the Commission should dismiss the Tall Timbers appeal and 

proceed with the use not listed process. 

A. Tall Timbers jumped the gun by filing an appeal before the Board of Adjustment 
conducted the use not listed hearing and issued an appealable decision. 

While not specifically requested by the Commission, the doctrine of finality implicates both 

issues that the Commission requested briefing on. The doctrine of finality requires that a final 

appealable decision is issued, which ensures adjudication of actual cases and controversies.5 The 

doctrine of finality also helps frame the context to determine whether a sufficient adversity exists, 

4 Motion to Intervene on behalf of Andrew Hughes in the Haven House appeal (May 28, 2014 ); 

Motion to Intervene on behalf of Andrew Hughes in the appeal filed by Tall Timbers (May 30, 2014); 

Motion to Intervene on behalf of Tall Timbers in the Haven House appeal (May 28, 2014); 

Entry of Appearance on behalf of eighteen people in the Haven House appeal (June 20, 2014); and 

Entry of Appearance on behalf of eighteen people in the appeal filed by Tall Timbers (June 24, 2014). 

5 CBJ 0 l .50.020(b) (imposing the doctrine of finality); CBJ 49.20.320 (describing that the Board of Adjustments 
makes the final decision on use not listed applications). 
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which is the predicate for determining standing. Here, Tall Timbers jumped the gun by appealing 

an intermediary decision that is not ripe for review because Haven House cannot operate as 

intended without a permit. 

The Commission can dismiss Tall Timbers' appeal because the use not listed has not 

occurred and because the Decision #2 is not a final decision. Unlike a permit denial or a permit 

approval, Decision #2 is not a final decision subject to appeal by Tall Timbers because it is merely 

the Director's recommendation that Haven House should submit an application for the use not 

listed process. Because the Director concluded that the intended use of Haven House was a use not 

listed, the Director did not have authority to make the final use not listed decision or issue a 

permit.6 Further, the use not listed process provides the appropriate public forum for public 

comment and provides a final appealable decision. If the Board of Adjustment, and the 

Commission if the Board of Adjustment concludes the intended use is requires a conditional use 

permit, authorizes Haven House to operate as intended, then aggrieved parties would be given the 

opportunity to appeal that final decision. 7 Moreover, the Board of Adjustment/Commission could 

determine in the use not listed process that the intended use of the Malissa Drive property is not 

allowed, which would defeat the need for Tall Timbers' appeal. Thus, Tall Timbers jumped the 

gun by appealing a final decision can be issued. 

In addition to Title 49, City and Borough of Juneau's ("CBJ") appellate procedures also 

preclude Tall Timbers from filing an appeal because Decision #2 was not a final decision. In the 

6 CBJ 49.15.3 IO(d)(l)(B) (stating that the Director cannot issue a permit beyond the Director's authority); CBJ 
24 49.20.320 (stating that only the Board of Adjustments has authority to hear and decide use not listed applications); 

Table of Permissive Uses CBJ 49.25.300 at 1.610 (describing that a rooming and boarding house is a conditional use 
25 permit); CBJ 49.15.330 (describing that a conditional use permit can only be approved by the Commission). 

7 Tall Timbers mischaracterizes the effect of the procedural history and purpose of this briefing. Tall Timbers 
Opening Briefat 3 of9. The issue is not mootness but ripeness and standing. By requiring briefing on whether Tall 
Timbers has a right to appeal, the Commission has not waived ripeness and standing. 
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