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Surrounding Land Use: North - D5, single family residential, duplex 

South - D5, single family residential, duplex 
East  - RR, vacant 
West   - D5, D15, single family/duplex, Glacier Valley Elementary 
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Parties Referred to: 
 
Tall Timbers Neighborhood Association (APL2014 0002) –Tall Timbers 
Haven House, Inc. (APL2014 0004) – Haven House 
 
 
Attachments (in reverse chronological order): 
 
Attachment 1 – Email from Dan Hubert requesting to be an intervener in the Haven House 

appeal. 
Attachment 2 - APL2014 0004 –Haven House Appeal of March 18, 2014 Director’s Decision 
Attachment 3 – APL2014 0002 - Tall Timbers Appeal of March 18, 2014 Director’s Decision 
Attachment 4 – March 18, 2014, Second Director’s Decision regarding Haven House 
Attachment 5 – March 10, 2014 letter from Pamela Finley for Haven House (and attachments) 
Attachment 6 - APL2014 0001 –Haven House Appeal of January 24, 2014 Director’s Decision 

regarding Haven House.  
Attachment 7 – January 24, 2014 First Director’s Decision regarding Haven House 
Attachment 8 - BLD 2013-0767 – Haven House change of use application. 
 
APPEAL PROCEDURE  
 
Appeals to the Planning Commission are regulated under CBJ 49.20.110: 
 
49.20.110 Appeals to the planning commission. 
 
 (a)  Review by the commission of a decision of the director, may be requested by filing 
a notice of appeal stating with particularity the grounds therefore with the department within 20 
days of the date of the decision appealed. The notice shall be considered by the commission at a 
regular scheduled meeting. The department and any aggrieved person, including the developer, 
may appear at that meeting and explain to the commission why it should hear the appeal. The 
appeal shall be heard unless it presents only minor or routine issues and is clear from the notice 
of appeal and any evidence offered at the consideration thereof, that the decision appealed was 
supported by substantial evidence and involved no policy error or abuse of discretion. 
 
 (b)  If the commission decides to hear the appeal, it shall announce whether it intends 
to review the entire decision, or merely a portion thereof and whether review shall be de novo or 
on the record. If the commission decides to hear the appeal, it shall give public notice thereof in 
a newspaper of general circulation in the municipality. The department shall prepare the record 
on appeal, which shall consist of the original application and supporting materials, written 
public comment thereon, and all notes, memoranda, minutes and other department material in 
relation thereto. The burden of proof in the appeal shall be on the party challenging the decision 
of the director. In a hearing de novo, proof shall be established by a preponderance of the 
evidence. If the appeal is heard on the record, argument may be heard, but no evidence outside 
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the record shall be admitted and the decision of the department shall be upheld if there is 
substantial evidence in support thereof and no policy error or abuse or discretion therein. The 
commission may confirm, reverse, or modify the director's decision, or change the conditions 
which the director placed on approval. The commission shall support its action with written 
findings. 
 
 
CDD’S POSITION ON THE MERITS OF THE APPEAL 
 
Pursuant to CBJ 49.20.110, the Planning Commission needs to take action on two related appeals 
that the Director has received regarding a Director’s Decision.  
 

Basic Facts 

Haven House is a not for profit organization that wants to use an existing house in a D-5 zone for 
transitional housing for women coming out of prison. 

On December 23, 2013, Haven House applied for a change of use permit from a single family to 
a transitional group home. A permit was not issued, but the application was assigned the 
following number, BLD 2013-0767. 

On January 24, 2014, the Director issued a decision (Decision #1). (Attachment 7) Decision #1 
stated that in a D-5 zone, group homes are allowed outright but halfway houses are not generally 
permitted. Decision #1 concluded that “because operating a halfway house is not a permitted use 
in this zoning district; Haven House cannot operate as described in the business plan in this 
location.” 

On February 11, 2014, Haven House appealed Decision #1. It was assigned the following case 
number APL 2014-0001. 

On March 10, 2014, Haven House presented supplemental information and legal argument to 
clarify and explain the proposed use. 

On March 18, 2014, the Director issued a second decision (Decision #2) (Attachment 4). 
Decision #2 concluded, after receiving the supplemental information and upon legal guidance, 
the Title 49 provisions regarding halfway houses and group homes are likely unenforceable as 
applied to Haven House. The Director concluded the proposed use was not a single family 
residence. The Director also concluded that the proposed use is a “use not listed,” and it is or is 
most similar to a boardinghouse and rooming house. A boardinghouse and rooming house is 
allowed in a D-5 zone pursuant to a conditional use permit. The Director recommended that 
Haven House file applications for a “use not listed” and conditional use permit. 

On April 1, 2014, the Tall Timbers Neighborhood Association (“Tall Timbers”) filed an appeal 
of Decision #2. Tall Timbers asserts the following issues on appeal: 

TT1. Title 49 is enforceable with respect to halfway houses and group 
homes. 
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TT2. Haven House is not a boarding house or rooming house within the 
meaning of title 49. 

TT3. Haven House is a halfway house within the meaning of title 49. 

TT4. Haven House is not a use not listed pursuant to CBJ 49.20.320. 

Tall Timbers requests that the Planning Commission adopt Decision #1 and that Haven House 
not be permitted in the D-5 zone. 

On April 4, 2014, Haven House withdrew its appeal of Decision #1 and filed an appeal of 
Decision #2. Haven House requests the appeals be continued until after the use not 
listed/conditional use permit hearing. Haven House also challenges whether Tall Timbers has a 
right to appeal Decision #2. Haven House asserts the following issues on appeal: 

HH1. Whether Tall Timbers has a right to appeal Decision #2. 

HH2. Decision #2 erred in finding that Haven House is not a single family 
home as defined under CBJ 49.80.120. 

HH3. Decision #2 erred in finding that Haven House is not a group home 
as defined by CBJ 49.80.120. 

HH4. Decision #2 violates the Equal Protection and Due Process Clauses 
of the State and Federal constitutions by treating Haven House residents 
differently from other groups of people living together in a single dwelling 
unit, without a valid reason for the distinction. 

Implicitly, Haven House requests the Planning Commission find that the proposed use is a single 
family home or group home. 

On April 19, 2014, Tall Timbers requested to be an Intervenor in the Haven House Appeal. 

Staff and Haven House have had two pre-application conferences, April 1 and April 28, 
regarding the submittals for the unlisted use and, if applicable, the conditional use permit. Haven 
House has indicated that it intends to submit an application for an unlisted use and, possibly, an 
application for a conditional use permit as a boardinghouse and rooming house. Haven House 
has requested the unlisted use hearing and the conditional use permit hearing occur at the same 
time. Assuming the application material is submitted before May 2, CDD can accommodate that 
request at the June 10, 2014, Planning Commission regular meeting.  

In summary, Decision #1 was rescinded and Haven House’s appeal has been withdrawn. The 
Planning Commission has two appeals related to Decision #2 that it needs to take action on. 
Substantively, the issues on appeal can be initially summarized by the following: 

• Whether the halfway house provisions in Title 49 are enforceable. (TT1, TT3, HH4) 



Planning Commission 
File No.: APL 2014 0002 & APL2014 0004 
May 1, 2014 
Page 6 of 9 
 

• Whether the group home provisions in Title 49 are enforceable. (TT1, HH3, 
HH4) 

• Whether Haven House is a use not listed. (TT2, TT3, TT4, HH2, HH3, HH4) 

Procedurally, the Planning Commission needs to decide: 

1. Whether Tall Timbers has a right to appeal Decision #2. (HH1)  

2. Whether the Planning Commission will hear either or both appeals. 
CBJ 49.20.110(a) and (b). 

3. Whether the Haven House and Tall Timbers appeals should be 
consolidated. See CBJ 1.50.030(e)(3).  

4. If the appeals are not consolidated or if Tall Timbers does not have a 
right to appeal, then whether Tall Timbers’ request to intervene in 
APL2014-004 should be granted. 

5. Whether the Planning Commission will hear the appeal(s) de novo or 
on the record. 

6. Whether the Planning Commission will schedule and treat the use not 
listed hearing also as a conditional use permit hearing. 

7. Whether the Planning Commission will hear the appeal(s) before, 
after, or at the same time as the use not listed/conditional use hearing 
currently scheduled for June 10, 2014. 

Thus, the Planning Commission will need to decide how and when to schedule the appeals and 
the public hearings. 

 
RECOMMENDATION 
 

1. Whether Tall Timbers has a right to appeal Decision #2. 

Staff recommends that the Planning Commission request supplemental briefing from all 
“parties” (CDD, Haven House, and Tall Timbers) before making a determination whether Tall 
Timbers has a right to appeal Decision #2. The following is likely relevant to determine whether 
Tall Timbers has a right to appeal: 

• A person must be an aggrieved person to appeal a decision of the Director.1  

1 CBJ 49.20.110(a) (restricting standing in an appeal of a land use decision to an aggrieved person.); AS 
29.40.050-060; Earth Movers of Fairbanks, Inc. v. Fairbanks N. Star Borough, 865 P.2d 741, 743 
(Alaska 1993); Griswold v. City of Homer, 252 P.3d 1020. 1029 (Alaska 2011) (the Legislature 
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• Only entities that have corporate status or possess the right to sue have standing.2  

 

2. Whether the Planning Commission will hear either or both appeals. 
CBJ 49.20.110(a) and (b). 

Staff recommends: 
• The Planning Commission hear the Haven House appeal. 
• If the Planning Commission determines that Tall Timbers has a right to appeal 

Decision #2, then staff recommends that the Planning Commission hear that appeal. 
 

3. Whether the Haven House and Tall Timbers appeals should be 
consolidated. See CBJ 1.50.030(e)(3). 

Staff recommends: 
• That if Tall Timbers can appeal Decision #2, the two appeals should be consolidated 

because the legal issues are nearly identical, originated from the same decision, and 
consolidation would be more efficient. 

 
4. If the appeals are not consolidated or if Tall Timbers does not have a 

right to appeal, then whether Tall Timbers’ request to intervene in 
APL2014-004 should be granted. 

Staff recommends: 
• The Planning Commission first determines whether Tall Timbers has a right to appeal 

Decision #2. 
• If Tall Timbers can appeal Decision #2, then the two appeals should be consolidated.  
• If the appeals are not consolidated and if Tall Timbers does not have a right to appeal, 

the Planning Commission should require briefing consistent with Civil Rule 24. Tall 
Timbers would be required to submit a motion describing why it believes intervenor 
status should be granted. The other parties would then have an opportunity to 
respond. See Appeal of AME2013-0015 (Bicknell Rezone) Order on Intervention 
(March 28, 2014) (requiring CR24 briefing to determine request for intervention).  

 
5. Whether the Planning Commission will hear the appeal(s) de novo or 

on the record. 

 

Staff recommends: 

“eliminated taxpayer-citizen standing in land use cases by enacting AS 29.40.050-.060.”) 
 
2 Washington's Army v. City of Seward, 181 P.3d 1102, 1104 n. 2 & 1105 (Alaska 2008). 
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• The Planning Commission hear the appeal(s) on the record because any appeal would 
focus on legal issues and additional evidence is not needed. An appeal of this type is a 
legal appeal and not a factual appeal. 
 

The record in this case would include code provisions, history of relevant ordinances relied upon 
to make the Director’s Decisions, materials supplied by Haven House (e.g., building permit 
application, supplemental information, etc.), and the Director’s Decisions. 

In an appeal on the record, Decision #2 shall be upheld if there is substantial evidence in support 
thereof and there was no policy error or abuse of discretion. Only argument may be heard 
because evidence outside the record is not admissible. In contrast, an appeal de novo the 
Planning Commission independently reviews Decision #2, which can allow for evidence from 
outside the record. CBJ 49.20.110(b). 

In either type of appeal, the appellant (Haven House and/or Tall Timbers) has the burden of 
proof by a preponderance of the evidence. CBJ 49.20.110(b).  

 

6. Whether the Planning Commission will schedule and treat the use not 
listed hearing also as a conditional use permit hearing. 

Staff does not oppose combining the use not listed hearing with the conditional use permit 
hearing. 

 

7. Whether the Planning Commission will hear the appeal(s) before, 
after, or at the same time as the use not listed/conditional use hearing 
on June 10, 2014. 

Staff does not have a position or recommendation. However, if Tall Timbers cannot appeal 
Decision #2, then this issue is likely unripe because Haven House has stated it has no interest in 
pursuing its appeal prior to the use not listed/conditional use hearing. Instead, Haven House 
would start with the use not listed/conditional use hearing. If the Planning Commission denies 
their proposal, then Haven House would pursue their appeal. However, if the Planning 
Commission approved the Haven House proposal, for example as a boardinghouse and rooming 
house or as a new category, then Haven House would likely withdraw its appeal.  
 
If the appeal occurs first, the Planning Commission could decide the foundational points on 
appeal before the public hearing, if necessary. However, the Planning Commission’s schedule is 
tight, and it may not be able to hear and decide the appeal prior to June 10, 2014. 
 
If the appeal occurs after June 10, 2014, the record and issues on appeal may be complicated by a 
decision based on the public hearing.  
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Alternatively, the Planning Commission could hear the appeal with the public hearing on June 
10, 2014. While this approach simplifies the schedule, it may provide for a long and possibly 
complicated hearing.  
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