MEMORANDUM ' CITY/BOROUGH OF JUNEAU

155 South Seward Street, Juneau, Alaska 99801

DATE: October 7, 2011
TO: Board of Adjustment
FROM: Kelly Keenan, Planner ‘éL
Community Development Department
FILE NO.: VAR2011 0022
PROPOSAL: A variance request to reduce the side yard setback on two lots,

allowing for construction of a common walkway.

GENERAL INFORMATION
Applicants: Paul Douglas and
Peter Argenti
Property Owners: Paul Douglas and
Peter Argenti
Property Addresses: 3014 Foster Avenue and
3018 Foster Avenue
Legal Descriptions: Channel Heights II Block C Lot 3 and
Channel Heights II Block C Lot 2
Parcel Code Numbers: 1-D05-0-L.29-012-0 and
1-D05-0-L29-013-0
Site Sizes: 8,764 sq ft and
9,000 sq ft
Zoning;: D-5
Utilities: CBJ Water and Sewer
Access: Foster Avenue
Existing Land Use: Residential
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Surrounding Land Use: Northwest D-5; residential

Southwest - D-5; residential
Southeast - D-5; Foster Avenue, residential
Northeast - D-5; residential

ATTACHMENTS

Attachment A — Vicinity Map

Attachment B — Site Plan

Attachment C — Site Photo

Attachment D — Proposed Location of Common Walkway
Attachment E — Easement for Walkway and Pedestrian Access

PROJECT DESCRIPTION

The applicants are requesting a variance to the side yard setback from the property line between their
two lots, allowing for construction of a common walkway. If the requested variance is granted, the
walkway would be three feet in width and would encroach 1.5 feet onto each property.

BACKGROUND

This variance request concerns two lots located on Foster Avenue, southeast of the Foster/Fairbanks
intersection (see Attachment A). Both lots are zoned D-5, as are all the surrounding properties. Lot
2, the northern of the two lots, is currently occupied by a single-family dwelling with a basement
apartment (constructed 1986). Lot 3, the southern of the two lots, was vacant until late July, 2011,
when a building permit was issued for a new single-family dwelling with a lower floor accessory
apartment (BLD2011 0351, AAP2011 0005). The owner of Lot 3 also has an approved variance
reducing the front yard setback on the property from 20 feet to 17 feet (VAR2011 0012).

Before construction of the home on Lot 3 began, a concrete walkway providing access to the lower
floor apartment in the house on Lot 2, as well as the back yard of the house, existed partially over the
boundary between lots 2 and 3 (see Attachment B). That walkway was removed to allow for grading
and construction associated with the foundation on Lot 3.

According to plans submitted by the applicants, the dwelling on Lot 2 is setback seven feet from the
boundary between Lots 2 and 3. Similarly, the dwelling under construction on Lot 3 has been
designed to be setback five feet from the boundary between Lots 2 and 3 (see Attachment B).

Structures on lots in D-5 zones are subject to a minimum five foot setback from side lot lines.
Walkways are allowed in required side yard setbacks, but may be no closer than three feet to a side
or rear lot line, per CBJ§49.25.430(4)(C)(1):
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Unenclosed balconies, connecting deck stairways, walkways, ramps and landings with or
without roofs, may extend to the front lot line or street side lot lines provided the structure
does not exceed five feet in internal width exclusive of support structure and is no closer than
three feet to a side or rear lot line.

Due to changes in topography at the southeast side of Lot 2, and due to the existence of stairs and a
landing providing access to a door on the southeast side of the structure on Lot 2 (see Attachment
C), the owner of Lot 2 would be unable to rebuild a three-foot walkway entirely on his own property
while meeting the above Title 49 requirements without significant site design changes. Similarly, the
owner of Lot 3 is unable to construct a three-foot walkway that meets the required three foot setback,
due to the design and location of his new house currently under construction.

Therefore, in an effort to resolve the walkway issues on both properties, the applicants have made
this variance request jointly in order to provide both properties with safe and adequate access to their
respective back yards and lower floor apartments. The applicants are proposing construction of a
shared pedestrian walkway along the boundary between the two lots. The walkway would be three
feet wide and would encroach 1.5 feet onto each lot (see Attachment D). If approved, this variance
request would only apply to the shared walkway, and would have no affect on the minimum side
yard setbacks for structures on the two subject lots.

The applicants have already recorded an easement for the proposed walkway and pedestrian access.
That easement is provided as Attachment E.

ANALYSIS

Variance Requirements

Under CBJ §49.20.250 where hardship and practical difficulties result from an extraordinary
situation or unique physical feature affecting only a specific parcel of property or structures lawfully
existing thereon and render it difficult to carry out the provisions of Title 49, the Board of
Adjustment may grant a Variance in harmony with the general purpose and intent of Title 49. A
Variance may vary any requirement or regulation of Title 49 concerning dimensional and other
design standards, but not those concerning the use of land or structures, housing density, lot
coverage, or those establishing construction standards. A Variance may be granted after the
prescribed hearing and after the Board of Adjustment has determined:

1. That the relaxation applied for or a lesser relaxation specified by the Board of Adjustment
would give substantial relief to the owner of the property involved and be more consistent
with justice to other property owners.

In order to comply with the Title 49 requirement of a three foot side yard setback for walkways, the
applicants would both need to make significant modifications to the layouts of their respective
properties. In addition, the requested variance will allow the two property owners to construct a safe
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walkway, three feet in width. Staff has observed that many properties in the neighborhood have
three-foot wide walkways providing access to back yards or back decks. In consideration of the
above analysis, this criterion is met.

2. That relief can be granted in such a fashion that the intent of this title will be observed
and the public safety and welfare be preserved.

The intent of side yard setback requirements is to preserve space for the movement of light and air,
for privacy, and for adequate fire separation. Given that the requested variance applies to a grade-
level walkway and does not affect the setbacks for structures, and that the variance is being requested
jointly by the two owners of the affected properties, staff finds that the relief can be granted in
observance of the intent of Title 49. In addition, staff received no objections to the requested
variance from CBJ Fire, Building or General Engineering Departments. In consideration of the
above analysis, this criterion is met.

3. That the authorization of the Variance will not injure nearby property.

Because this variance request concerns the boundary between two properties owned by the
applicants, it is highly unlikely that the authorization of the variance would affect other property in
any way. In addition, as of the date of this memorandum, staff has received no objection to the
requested variance from other nearby property owners. In consideration of the above analysis, this
criterion is met.

4. That the Variance does not authorize uses not allowed in the district involved.

The two lots in question are being utilized for single-family dwellings with lower floor apartments.
These are allowable uses in a D-5 zone. In consideration of the above analysis, this criterion is met.

5. That compliance with the existing standards would:

(A)  Unreasonably prevent the owner from using the property for a permissible
principal use;

Compliance with the existing standards would not necessarily prevent the owners from utilizing the
subject properties for the purpose of single-family dwellings, which is permissible principal use in a
D-5 zone. In consideration of the above analysis, this sub-criterion is not met.

(B)  Unreasonably prevent the owner from using the property in a manner which is
consistent as to scale, amenities, appearance or features, with existing development
in the neighborhood of the subject property;

Single-family dwellings are the most prevalent use of land in the neighborhood surrounding the
subject lots. Compliance with the existing standards would not necessarily prevent the owners
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from using their properties for the purpose of single-family dwellings consistent with existing
neighborhood development. In consideration of the above analysis, this sub-criterion is not met.

(C) Be unnecessarily burdensome because unique physical features of the property render
compliance with the standards unreasonably expensive;

The difficulties associated with access to the lower floor apartments and back yards on the two
subject properties are related to the existing construction on Lot 2 and the previous encroachment of
a walkway over the boundary between Lots 2 and 3. While both lots are characterized by a steep
drop in elevation from front to back, this physical feature is not necessarily related to the burden of
constructing walkways in compliance with the existing Title 49 standards. In consideration of the
above analysis, this sub-criterion is not met.

or

(D)  Because of preexisting nonconforming conditions on the subject parcel the grant
of the Variance would not result in a net decrease in overall compliance with the
Land Use Code, CBJ Title 49, or the building code, CBJ Title 19, or both.

As discussed previously, the walkway serving the lower floor apartment and backyard on Lot 2 was
nonconforming because it was previously constructed partially across the boundary between Lot 2
and Lot 3. The proposed new common walkway, already eased, would improve and clarify access to
the apartments and back yards of both lots and would not result in a decrease in overall compliance
with CBJ codes. Additionally, the requested variance would not authorize a reduction in side yard
setback requirements for structures on either lot. In consideration of the above analysis, this sub-
criterion is met.

6. That a grant of the Variance would result in more benefits than detriments to the
neighborhood.

The grant of this variance would result in a clear and legal walkway for both affected properties. The
benefit of reducing confusion over access through a voluntary agreement between two property
owners outweighs the potential detriments, which are minimal considering that this variance request
involves the boundary line between the two properties owned by the applicants. In consideration of
the above analysis, this criterion is met.

FINDINGS
L Is the application for the requested Variance complete?
Yes. We find the application contains the information necessary to conduct a full review of the

proposed operations. The application submittal by the applicant, including the appropriate fees,
substantially conforms to the requirements of CBJ Chapter 49.15.
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Per CBJ §49.70.900 (b)(3), General Provisions, the Director makes the following Juneau
Coastal Management Program consistency determination:
2. Will the proposed development comply with the Juneau Coastal Management Program?

Not applicable. Staff finds that no provisions of the Juneau Coastal Management Program apply to
the proposed development.

3. Does the variance as requested, meet the criteria of Section 49.20.250, Grounds for
Variances?

Yes. Based on the analysis above, staff finds that the proposal does meet the CBJ§49.20.250,
Grounds for Variances.

RECOMMENDATION

Staff recommends that the Board of Adjustment adopt the Director’s analysis and findings and
approve the requested variance, VAR2011 0022. The Variance permit would allow for construction
of a common walkway along the boundary between two lots. The walkway would be three feet in
width and would encroach 1.5 feet onto each property.
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Easement for Walkway and Pedestrian Access
Paul D. Douglas
5050 Thane Road
Juneau, Alaska 99801

First Judicial District
Juneau, Alaska

Return to:

Paul Douglas

5050 Thane Road
Juneau, Alaska 99801

ATTACHMENT E



EASEMENT FOR WALKWAY AND PEDESTRIAN ACCESS

Agreement made this 12" day of September, 2011 between Paul D. Douglas, Trustee of
the Amended and Restated Paul D. Douglas Revocable Trust Agreement dated August 9, 2010,
and Successor Trustees (“Douglas™), whose address is 5050 Thane Road, J uneau, Alaska and
Peter J. Argenti, whose address is 3018 Foster Avenue, Juneau, Alaska 99801 (“Argenti”).

RECITALS

A. Douglas owns certain real property described as Lot 3, Block C, a re-subdivision of
Lots 1,2 and 3, Block C, Channel Heights Subdivision I, according to Plat Number
86-58, located in the Juneau Recording District, First Judicial District, State of Alaska
(“Lot 3™).

B. Argenti owns certain real property described as Lot 2, Block C, a re-subdivision of
Lots 1, 2 and 3, Block C, Channel Heights Subdivision II, according to Plat Number
86-58, located in the Juneau Recording District, First Judicial District, State of Alaska
(“Lot 27).

C. Lot 3 and Lot 2 are adjoining properties.

D. The parties wish to construct and maintain a shared pedestrian walkway along the
border between their properties. The walkway is to be three feet wide, and
constructed so that half of the walkway is on Lot 2 and half is on Lot 3. Accordingly,
each party wishes to grant an easement to the other to allow for the shared use of the
walkway and to provide access to their respective lots.

Therefore, in consideration of the payment of ten dollars and other good and valuable
consideration, the parties agree as follows: '

1. Douglas grants and conveys to Argenti a perpetual easement over and across Lot 3 for
the use and benefit of Lot 2 for the purpose of constructing, maintaining and using a
concrete walkway. The easement for the walkway shall consist of a one and one half

B
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foot wide right of way across Lot 3 to permit pedestrian use, which shall include the
use of carts, wheelchairs and other devices designed to assist ordinary residential and
personal activities.

2. Argenti grants and conveys to Douglas a perpetual easement over and across Lot 2 for
the use and benefit of Lot 3 for the purpose of constructing, maintaining and using a
concrete walkway. The easement for the walkway shall consist of a one and one half
foot wide right of way across Lot 2 to permit pedestrian use of the walkway, which
shall include the use of carts, wheelchairs and other devices designed to assist
ordinary residential and personal activities.

(Vs

Both easements shall be co-extensive with the concrete walkway as constructed and
shall be located as follows: beginning approximately twenty feet from the front lot
lines of Lots 2 and 3 (along Foster Avenue) and extending in a northeasterly direction
for approximately fifty feet along the border between Lots 2 and 3 to a location where
the walkway provides access to the back of both lots.

4. The easement on Lot 2 burdens Lot 2 and benefits and runs with Lot 3.
5. The easement on Lot 3 burdens Lot 3 and benefits and runs with Lot 2.

6. This Agreement shall be binding on and shall inure to the benefit of the parties hereto,
their heirs, successors, and assigns.

7. This Agreement may be modified only by an agreement in writing, in recordable form
executed by both parties, their heirs, executors or assigns.

SS WHEREOQF, the parties have executed this Agreement at Juneau, Alaska,
t abowe written.

Paul D. Douglas, Trustee of the Ashended and Restated Paul D. Douglas Revocable Trust

Agreement dated August 9, 201

Peter J. Argenti

T

3of §
2011-006316-0



State of Alaska }
) ss.

First Judicial District )

On this day personally appeared before me Paul Douglas, Trustee of the Amended and
Restated Paul D. Douglas Revocable Trust Agreement dated August 9, 2010, owner of Lot 3 as
described in the foregoing agreement, and acknowledged that he signed the same as his free and
voluntary act and deed for purposes therein mentioned.

GIVEN under my hand and official seal this 12" day of September, 2011.

NOTARY PUBLIC Notary Pu%;c 1§n and for the

Peggy A. Boman
STATE OF ALASKA State of Alaska

My Commission Expires 11/17/2014

After recording return to:
Paul Douglas

5050 Thane Road
Juneau, Alaska 99801
24165

R
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DEVELOPMENT PERMIT APPLICATION
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z B. e) graq& dermissidn for officials agfiemployees of the City and Borough of Juneau to inspect my property as needed for purposes of this
< i
O X
i Date
0. X
% Landowner/Lessee Signature Date
~ NOTICE: The City and Borough of Juneau staff may need access to the subject property during regular business hours and will attempt to contact the
- landowner in addition to the formal consent given above. Further, members of the Planning Commission may visit the property before the scheduled public

hearing date.
O
11}
-5 Applicant’'s Name Contact Persol
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e Mailing Address il Home Phone: Fax Number:
o E-mail Address Other Contact Phone Number(s):

X ) i
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OFFICE USE ONLY BELOW THIS LINE
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Revised November 2009
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VARIANCE APPLICATION
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NOTICE OF PUBLIC HEARING

GASTINEAU CHANNEL

@ o ) @0 1200 et SUBJECT PROPERTY : NN

PROPOSAL: A Variance request to reduce the side yard setback on two lots, allowing
for construction of a common walkway.

FILENO: VAR2011 0022 APPLICANT: PAULD DOUGLAS
TO: Adjacent Property Owners | Property PCN: 1-D05-0-L29-012-0
HEARING DATE: Oct. 11, 20'11 Owner(s): PeterJ Argenti
HEARING TIME: 7:00 PM ; Size: 8764 square feet
PLACE: ASSEMBLY QHAMBERS Zoned: D5
Municipal Baldm ot Site Address: 3014 FOSTER AVE
Juneau, Alaska 99801 Accessed via: FOSTER AVE

PROPERTY OWNERS PLEASE NOTE:

You are invited to attend this Public Hearing and present oral testimony. The Planning Commission will also consider
written testimony. You are encouraged to submit written material to the Community Development Department no later
than 8:30 A.M. on the Wednesday preceding the Public Hearing. Materials received by this deadline are included in the
information packet given to the Planning Commission a few days before the Public Hearing. Written material received

after the deadline will be provided to the Planning Commission at the Public Hearing.

If you have questions, please contact

KELLY KEENAN 586-0756 KELLY_KEENAN@JUNEAU.AK.US

Planning Commission Agendas, Staff Reports and Meeting Results can be viewed at www.juneau.org/plancomm.
Date notice was printed: September 29, 2011



